Westmnster, California

STATE OF CALI FORNI A

AGRI CULTURAL LABOR RELATI ONS BOARD

T. 1TO & SONS FARMS,

Respondent Case No. 83-CE-200-EC

and

UNI TED FARM WORKERS OF 11 ALRB No. 36

AMER CA, AFL-CI G,

" N N N N N N N N N

Charging Party.

DECI SI ON AND ORDER
SETTI NG ASI DE ELECTI ON

This is a technical refusal to bargain case. The
under | yi ng el ection petition was filed on Mwrch 29, 1982, and a 48-
hour strike election was held on March 31. The tally of ballots

showed the follow ng results:

W . . . s 212
No thion. . . . . . . . . . L. 121
Uresolved Chal lenged Bl lots. . . . . . 18
Void Ballots . 7
Tot al . 358

T. Ito & Sons Farns (Enpl oyer/ Respondent) filed 38 el ecti on

obj ections, 23 of which were set for hearing. The Investigative
Heari ng Exam ner (1 HE), Beverly Axelrod, categorized the
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"and after

Enpl oyer's objections into four general groups,?
eval uating the evidence in support thereof, recomrended di sm ssing
the objections and certifying the election results. The Agricultural
Labor Rel ations Board (ALRB or Board) adopted her Decisioninits

entirety. (See T. Ito & Sons Farns (1983) 9 ARBNo. 56.)

In issuing a conplaint agai nst Respondent for its
refusal to bargain, the General Counsel argues that Respondent's
litigation posture is reasonable and in good faith. The CGeneral
Counsel therefore opposes the inposition of the nakewhol e renmedy. The
Charging Party, United Farm Wrkers of Anerica, AFL-A O ( UFW or
Uni on), excepts to the General Counsel's failure to request
makewhol e. Respondent's contention is that the certification is
invalid. Respondent requests the Board to reconsider the Decision in
9 AARB No. 56, and set aside the election, or inthe alternative, to
find that its litigation posture is reasonable and in good faith,
renderi ng makewhol e i nappropri at e.

RECONS| DERATI ON O ELECTI ON DEG SI ON

Initially, we address the question of whether the Board

2/ The four general categories are:

a) T??_election petition was not properly filed in the regiona
of fice;

b) The Board agents had no credible basis for determning that a
majority of enployees were on strike;

c) UFWagents and supporters coerced and frightened enplogees,
before and during the election, into voting for the UFW and

d) Board agents failed to conduct the el ection proceedings

properly, failed to police the quarantine area, manipulated the
chal | enged ballots to favor pro-UFWvoters and told voters to
vote for the UFW
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shoul d reconsider its Decision in the underlying representation
case, as requested by Respondent. Early on, the ALRB adopted the
Nat i onal Labor Relations Board's (NLRB or national board)
proscription against the relitigation of election-related issues
during the technical refusal-to-bargain proceeding, absent newy

di scovered or previously unavail abl e evidence. (See, e. g., Sunnyside

Nurseries, Inc. (1979) 5 ALRB No. 23, overruled on other grounds (1st

Cir., Dv. 3 1981) 1Civ. 46725.) Recently in Subzero F eezer

Co.,Inc. (1984.) 271 NNRBNo. 7[116 LRRM1281], the NLRB vacated
an earlier certification and di sm ssed a conplaint alleging a refusal
to bargain. Its reversal was based upon its adoption of the
position taken by dissenting Chairman Dot son and Menber Hunter in
the underlying representati on case, nanely that m sconduct occurred
which resulted in an atnosphere of fear and reprisal and prevented a
free and fair election. In dissenting to the reversal, Mnber
Zi mrerman, while conceding that the najority had authority to
reconsider its earlier representati on decision, argued against the
wi sdom of doing so, noting that the need for stability and finality
inlitigation required that representation i ssues, having been once
litigated, should not be relitigated nerely because of a change in
the conposition of the Board. In response, the majority stated:
Wil e we share our dissenting colleague's concern with
stability inlawand finality in litigation, at the same
time we believe that the just resolution of questions
presented to the Board is our primary duty. Therefore while
reconsi deration of issues in technical refusal-to-bargain

cases, may, in sone instances, cause delays or involve
changes in Board | aw, we are not
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willing to grant a Mdtion for Summary Judgnent that
would result in an order requiring an enpl oyer to.
bargain with a union that has not attained the status
of majority representative froma free and fair

el ection.

(271 NRB No. 7, slipop. at p. 3.)%

As wi |l be expl ained bel ow, because we concl ude that the
election in this case was conducted in an atnnosphere of fear and

coercion, we hold that this case appropriately falls within the

exception established in Subzero Freezer Co., Inc., supra, 271 NLRB

No. 7, to the general rule proscribing relitigation
of representation issues at the technical refusal-to-bargain

stage. ¥ Accordingly, we set aside the election.

At nosphere of Fear and Coer ci on

In her Decision, the IHE found that on Saturday,
March 27, workers in foreman Mguel Rodriguez' crew at the Katella
field engaged in a work stoppage for a pay increase. After Bill
It o, Respondent's general nanager, sent home the Rodriguez crew for
t he day, approxi mately 40 nmenbers of the crew then went to the
Wal ker field and yelled at the workers there to stop working. Wen

sone of the Katella workers tried to enter the field to

3'The ALRB has itself reconsidered election-related issues at the
techni cal refusal -to-bargain stage, even in the absence of newy
di scovered evidence. (See Sutti Farns (1981) 7 ALRB No. 42; Triple E
Produce Gorp. (1980) 6 ALRB No. 46 , (reversed on other grounds)Triple
E Produce Corp. v. ALRB (1983) 35 Cal.3d 42.)

4" Neither of our dissenting col | eagues presents any persuasive
argunents for not relying on Subzero Freezer Co., Inc., supra, 271
NLRB No. 7. In particular, Mnber Henning relies upon mnor,
neani ngl ess di fferences between the two cases and totally ignores
the major simlarity: The underlying election case was conducted in
an at nosphere of fear and coercion.
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talk to the Wal ker crew, Ito told themto stay out. 1Ito then
decided to send the \Val ker workers hone al so.

The IHE failed to either credit or discredit the
testi nony of enpl oyees Anita Jaine or Jesus D az® concerning
threats made to the workers at the Wal ker field incident. Anita
Jainme testified that the Katella workers swore and yelled at themto
get out of the field so that the boss would pay nore, and that if
the workers didn't leave the field they would call the Immgration
and Naturalization Service (hereinafter INS or inmmgration service)
on themor beat themout. (Tr. VII:57; VIII:64.) Jesus Daz
testified that the group also swore at themand threatened to call
the immgration service or beat them Both Jaine and D az esti nated
that 80 to 90 workers were working in their crew &

The I HE found that later in the day, a group of
approximately 70 workers (sonme from Katella and some from Wl ker)
drove to Respondent's Irvine field. The striking workers stopped

along the road and yelled at the Irvine workers to stop working

5/Jesus Diaz testified that his, foreman is M guel Rodriguez,
foreman of the Katella field workers. However, fromhis testinony,
it is apparent he was working at the Wal ker field on Saturday since
his testinony related to a group of workers arriving to yell at
enpl oyees to | eave work.

8 The threats to call the inmigration service or to beat up
workers were simlar to threats found to have occurred on other
occasions. Hence we rely on them (See Westwood Horizons Hot el
(1984) 270 NNRB 802 [ 116 LRRM1152], p. 802, fn. 4. ) The |HE
sustai ned an objection to Diaz' testinmony that he felt bad about
the threat of calling the immgration service and that many

enpl oyees were scared. (Tr. 111:19.) There was testinony that the
Imm gration and Naturalization Service (1 NS) raided the Enpl oyer's
property the previous Mnday and arrested some workers. (Tr. 111:21;
V:141.)

5.
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and cursed those who remained. The | HE credited testinony that
sone of the striking workers picked up rocks while they were
yelling, but found that none were thrown.

Bill Ito and foreman Marciano Figueroa testified that
approxinmately 70 to 80 workers were working at the Irvine field that
afternoon. A though the IHE nmade findings that curses were nade and
that strikers held rocks in their hand, she did not specify the
source of the testinmony. It is clear, however, that the findings
wer e based upon the testinony of foreman Marciano Fi guer oa.

Figueroa testified that the strikers swore at the workers, grabbed
sticks and rocks, and threatened to beat themand call the
immagration service if they did not get out. (Tr. 1:107-113.)
Juana Hernandez simlarly testified that the strikers yelled that they
woul d get themout and that she was afraid to go back to work because
of the threats. (Tr. VII1:72.)

The I HE al so credited the testinony of Figueroa and Ito
that strikers |led by worker A varo Vasquez bl ocked vans inside the
Irvine field. Fifteen to sixteen workers were inside Figueroa s van
when Vasquez bl ocked their exit and ordered the workers off the bus.
Vasquez told Figueroa that he did not want himto cone back to work
the next day. Wen Figueroa explained that he had to work to pay
debts, Vasquez warned himthat if anything happened to himduring
wor k, he (Figueroa) woul d have to bear the consequences because he
had al ready been warned. (Tr. 1:116.) Hagueroa then drove a short
di stance to the entrance of the field where a group of 25 to 30
strikers was blocking the exit and screamng at him Al of the

workers in Figueroa's
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crew were still on the ranch and within 20 yards of the entrance,
their exit blocked by the strikers. (Tr. 1:121.) The workers | et
Fi gueroa through when one of the strikers interceded on his behal f.

Bll Ito testified that he was advi sed by a worker who
could not drive his van out of the field that the strikers were
bl ocking the road. Ito went to the van and tried to drive it out but
about 10 of the strikers blocked hi m There were 10 to 15 workers
I nsi de the van who junped out. The strikers told himthat the Irvine
peopl e could not leave the field. Ito testified that A varo Vasquez
came up to himwhile he was still inside the van and swng a stick at
hi m  Vasquez kept sw nging the stick over his (Vasquez') head.

Al though Vasquez denied having a stick in his hand while he argued
with Ito, the IHE discredited his denial; however, the IHE credited
Ito's testinony that he was not really concerned about his safety.
(Tr. 1:29-35.) Itotestified that there were about 50 workers
around his van when this incident occurred. The matter ended when
Ito agreed to hold a neeting with the workers the next day.

Oh Monday, March 29, a large group of strikers gathered at
the Katella field where approximately 50 to 70 workers were wor ki ng
inthe field. A snaller group of 10 to 15 workers shouted and
cursed at the enpl oyees, threatened to call the INS on them and
chal l enged themto cone out of the field and fight. |In addition,
workers Jesus Di az, Gerardo Nunez, Francisco Ruiz and Jose (Gascon
testified that the strikers threatened to beat themup or danage their

cars. (Tr. 111:30; V:125; M:121; VI : 89.)

11 ALRB No. 36



A group of four strikers punctured a tire of one of the
nonstriker's vehicles parked at the edge of the fi el d.

None of the strikers participating in the above incidents
wore Union buttons or other union insignia. It is unclear whether
the Wnion was call ed on Sunday or Monday, but the evidence showed
that the Union did not arrive at the Enpl oyer's premse until Mnday
afternoon, March 29. It appears that the enpl oyees' strike was
initially aimed at securing a pay rai se, but turned into a canpai gn
for the Uhion on Monday afternoon. Once the Union arrived, it
qui ckly gathered authorization cards and filed an el ection petition
at the end of the day on Monday.

The I HE found that during the el ecti on on Wdnesday, Mrch
31, snall groups of union supporters, wearing union buttons,
continually entered and |l eft the quarantine area and canpai gned
anong prospective voters. The IHE failed to account for the
testinmony of various witnesses to the effect that while they were
waiting inline to vote, the canpai gning uni on supporters threatened
them Thus, Mauricio Bernal testified that one of the union
supporters, A fonso A ejandres, who was not in line to vote,
approached himand stated that if he did not support the Union, they
were going to fire himfromhis job and report himto the
immgration service. The sanme group of union supporters, including
Al ej andres, continued to talk to other workers arriving to vote.
(VI:62.) Jose Gascon testified that a group of 6 or 7 UFW
supporters, including Al fonso Al ej andres, approached hi mand about

80 other workers waiting to vote and
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told themto support themor they would call the I NS. (VI:91.)
Franci sco Rui z, a conpany observer, testified that he heard uni on
supporter Juana Barrera tell his wife to vote for the Union because
If she didn't, they were going to get the Immgration and
Naturalization Service after her and, if the Union won, she would
lose her job. (VI:134.) Juan Vallejo, another conpany observer,
testified that he al so heard Juana Barrera make threats about the
INS to each group that arrived to vote, inall 6 or 7 times during
the el ection.”
Anal ysi s

The California Suprenme Court, in Triple E Produce Corp.
v. ALRB (1983) 35 CGal.3d 42, noted that al though the NLRB enpl oys

the "l aboratory conditions" standard in review ng the conduct of an
el ection and the ALRB utilizes the "outcone-determnative" test,
both enpl oy the sane standard for eval uating the inpact of violence
or threats thereof on the election process. Thus the NLRB and ALRB
wll set aside an el ection only when the m sconduct invol ved
creates an atnosphere of fear or coercion (or reprisal) rendering a
free choi ce of representatives inpossible. (See Patterson Farns

(1976) 2 ARB No. 59; Seak

""There was testinony by UFWwi t nesses that no canpai gni ng
or threats occurred either at the fields or during the el ection.
However given the IHE s specific findings that simlar threats
were nade and that canpai gning during the el ection did occur,
t hese general denials are not entitled to much weight. 1In any
event, the failure of the ALJ to discredit the testinony of the
four witnesses as to the threats about calling the I NS, and the
fact that testinmony concerning simlar threats made prior to
the el ection was credited by the | HE, |eads us to concl ude that
the testinony about the election-day threats ought to be
lgredi t4ed. )(See Vst wood Hori zons, supra, 270 NLRB 802,

n, .
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House Meat Co. (1973) 206 NLRB 28 [84 LRRM 1200].) ¥

Wiere the m sconduct found to have been commtted is not
attributable to any union official, organizer, or agent, but rather
is attributable to union supporters or workers in general, both the
ALRB and NLRB give less weight to it than is given to m sconduct

attributable to the parties. (See San D ego Nursery Co., Inc.

(1979) 5 ALRB No. 43, Takara International (1977) 3 ALRB No. 24;

Sonoco of Puerto Rico, Inc. (1974) 210 NNRB 493 [ 86 LRRM1112].) ol

The test used to review such nonparty conduct is whether it is so
aggravated that it creates a general atnosphere of fear or reprisal

rendering enpl oyee free choice inpossible. (See Pleasant Valley

Vegetable Co-op (1982) 8 ALRB No. 82; Central Photocolor Co. (1972)

195 NLRB 839 [ 79 LRRM1568], Seaward International (1985) 275 NLRB

No. 130 [119 LRM1217] . )%

Whet her a statenent is coercive does not turn on an

8 Thus it is not surprising that ALRB decisions dealing with
threats and violence cite standard NLRB cases for precedent bearing
on the question of whether there exists an atnosphere of fear and
coercion. (See Patterson Farns, supra, 2 ALRB No. 59; Joseph Qibser
Co. (1981) 7 ALRB No. 33; Frudden Enterprises, Inc. (1981) 7 ALRB
No. 22; A& D Qwistopher Ranch (1981) 7 ALRB No. 31 (overrul ed on
other grounds, (1st Gr.,D v.3, (1985) A020605); J. Cperti, Inc.
(1984) 10 ARB No. 50.)

9 The persuasive reasons for this policy are well summarized
in NLRB v. ARA Services (3rd Cir. 1983) 717 F.2d 57
[ 114 LRRM 2377, 2383], See also dothing & Textile Wrkers v.
NLRB (DC Cir. 1984) 736 F.2d 1559 [117 LRRM 2453, 2457].

10/Both NLRB and ALRB cases stress that where an atnosphere
of fear and coercion exists, the fact that the m sconduct is
not attributable to the unionis irrelevant. (RJR Archer, Inc.
(1985) 274 NLRB No. 49 [118 LRRM1513]; Patterson Farmns, supra,
2 AARB No. 59.)

10.
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enpl oyee' s subjective reaction but instead depends upon whet her the
statenent reasonably tends to coerce an enployee. (See Triple E
Produce Corp. v. ALRB, supra, 35 Cal.3d 42; G H Hess, Inc. (1949)
82 NLRB 463 [ 23 LRRM1581].) (Oce a threat has been establ i shed,

whet her it constitutes aggravated m sconduct depends upon the
character and circunstances of the threat, and not nerely on the

nunber of enpl oyees threatened. (See Patterson Farns, supra, 2 ALRB

No. 59; Seak House Meat Co. , supra, 206 NLRB 28; Central

Phot ocol or, supra, 195 NLRB 839.)

On nmany occasions, the NLRB has found that threats of

physi cal beatings or of violence by nonparty union adherents can

/

establ i sh an at nbsphere of fear and coercion.* (Poinsett Lunber

Manufacturing Co. (1956) 116 NLRB 1732 [ 39 LRRM1083]; Steak House

Meat Co., Inc., supra, 206 NLRB 28.) In Poinsett Lunber there were

four separate incidents of threats by union supporters, including two
involving threats of physical beatings. The NLRB stated that
"threats of personal retaliation and of physical violence nade to
enpl oyees and the concom tant coercive effect thereof, constituted
such serious conduct as to interfere with a free and untranmel ed
choice of representatives contenplated by the Act." (116 NRB at
1739. )%

1/ \Were actual viol ence occurs, an atnosphere of fear and
coercion is readily established. (See A Long, Inc. (1968) 173
NRB 447 [ 69 LRRM1366]; dervo Blanco, Inc. (1974) 211 N.RB 578
[ 86 LRRM1452]; Phelan and Taylor (1976) 2 ALRB No. 22.)

12/'5ee al so the following NLRB cases wherein the NLRB found
an at nosphere of fear or coercion established by the actions

(fn. 12 cont. onp. 12.)

11 ALRB No. 36 11.



A recent NLRB decision is illumnating. In Veéstwood

Hori zons Hotel, supra, 270 NLRB 802, about two weeks before an

el ection, Marcial, a pro-union enpl oyee, told enpl oyee Luna, in the
presence of three pro-union enpl oyees and two or three other

enpl oyees, that he would beat up Luna if he did not vote for the
union. Marcial also threatened to beat up enpl oyees Garcia and
Fuentes (who were not present) and any ot her enpl oyee who di d not
vote for the union. One of the other pro-union enpl oyees, Naharo,
repeated the same threat. Luna replied he was with themand woul d
vote for the union so he would not be beaten up. n election day,
Marci al approached Garci a, one of the enpl oyees he had threatened to
beat up, and told hi m to go vote. Wen Garcia said he woul d vote

| ater, Marcial told himhe had to go with himimredi ately, grabbed
his armand held it during the five mnute walk to the voting area.
Naharo told one of the 15 voters waiting to vote that Marcial had
used force to bring Garcia. Several of the enployees waiting in |ine
began tal king about it and Marcial just |aughed. Marcial then took

Garcia to the front of the voting line and the two vot ed.

(fn. 12 cont.)

of union supporters: Danmond Sate Poultry Co., Inc. (1953)
107 NLRB 3 [ 33 LRRM 1043]; Audiovox Wst Corp. (1978) 234- NLRB 428
[ 97 LRRM1388]; Sonoco of Puerto Rco, | nc., supra, 210 NLRB 493.

See also NLRB v. Qaxton Mg. Co. (5th Cir. 1980) 613 F.2d 1364
103 LRRM 2980] ; Hi ckman Harbor Service v. NLRB (6t h Cir. 1984)
739 F.2d 214 [116 LRRM3119]; NRB V. Van Gorp Corp.
(8th Cir. 1980) 615 F.2d 759 [103 LRRM 2766]; Ziegl ers Refuse
Col lectors, Inc. v. NLRB (3rd Cir. 1981) 639 F.2d 1000
"L106 LRRM2331]. )

12.
11 ALRB No. 36



After he voted, Marcial and three other pro-union enpl oyees
went to get Fuentes, another of the enpl oyees he had threat ened
earlier. Againthey told Fuentes to go vote, and when Fuentes
expl ai ned he was still working, Marcial told himhe would go
inmmediately with themor by force. Fuentes went with them Wile
waiting inline to vote along wth Luna (al so threatened 2 weeks
earlier) and 10 other enpl oyees, Marcial and 6 ot her pro-union
enpl oyees who had al ready voted stood on both sides of the |Iine,
repeating "vote for the union." This activity continued for three
mnutes until a board agent came to the doorway of the voting room
and told the enpl oyees to | eave. The pro-union enpl oyees left for a
few seconds, but returned and continued the activity outside the
voting roomfor 10 m nutes.

In overruling the hearing officer's conclusion that the
threats were not serious, the NLRB explained the test it utilizes:

In determning the seriousness of a threat, the Board

eval uates not only the nature of the threat itself, but also
whet her the threat enconpassed the entire bargaining unit;
whet her reports of the threat were di ssemnated w dely

wi thin the unit; whether the person making the threat was
capabl e of carrying it out and whether it is |ikely that
enpl oyees acted in fear of his capability of carrying out
the threat; and whether the threat was "rejuvenated' at or
near the time of the election.

(Vestwood Horizons Hotel, supra, 270 NLRB 802, 803.
Footnotes onmitted.)

The NLRB found in Wstwood Hori zons Hotel that the

threats, when considered wth other msconduct on the day of the
el ection, did create a general atnosphere of fear and reprisal that

interfered wth the el ection:

11 ALRB No. 36 13.



Marci al and Naharo threatened to beat up not only enpl oyees
Garcia, Fuentes, and Luna, but al so any ot her enpl oyee
within the bargaining unit who decided not to vote for the
Lhion. These threats were dissemnated to sone extent
within the unit, because two or three enpl oyees, not shown
todbe uni on adherents, were present when the threats were
nade.

(nh el ection day, Marcial and ot her prouni on enpl oyees
rejuvenated the threats by physically taking Garcia to the
voting area and by forcing Fuentes to vote and telling him
to vote for the Union, even though, as Fuentes | ater
testified, he did not want to vote at all. Not only were
Garcia and Fuentes likely to be intimdated by such conduct,
but so al so were the 15 other enployees waiting inline to
vote who saw Marcial bring Garcia to the voting area and
heard prouni on enpl oyee Naharo tell one of the enpl oyees
waiting inline to vote that Marcial had used force to bring
Garcia to the voting area. Mrcial and six union adherents
further intimdated Fuentes, Luna, who was standing in |ine
behi nd Fuentes, and the 10 ot her enpl oyees waiting in |ine
to vote by continually repeating for about 10 m nutes that
t he enpl oyees should vote for the Unhion

(Westwood Horizons Hotel, supra, 270 NLRB 802, 803.
Footnotes omtted.)

Uilizing the test enunciated i n Wstwood Hori zon Hot el ,

it is clear that an atnnosphere of fear and coercion existed in this
case. The threats here involved not only physical beatings, as in
VW¢stwood, but also threats to call the INS. The threats were
directed at |arge groups of the enployer's work force --between 150
and 170 workers on Saturday, March 27, (80 to 90 workers at V@l ker
70-80 workers at I rvine), and between 70 and 80 workers at the
Katella field on Monday, March 29. The threats were w dely
dissemnated within the work force in that nost workers were
witnesses to the threats, either as strikers or as workers in the
Katella, Wil ker and Irvine fields. Qearly the strikers had the

ability to carry out their threats of

LHETEEEEETETTT ]
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physi cal beatings and calling the | NS. ¥ |ndeed, the strikers
denmonstrated at the Irvine field that they were serious and capabl e
of carrying out their threats by holding rocks in their hands while
yelling at workers, by blocking vans driven by foreman Fi gueroa and
general manager Bill Ito, by forcing the 10 to 15 enpl oyees in each
van to get off, by one worker swinging a stick at Bill Ito while he
argued with himin front of 50 workers,* and by bl ocking the

wor kers' exit fromthe field. On Mnday, March 29, strikers again
threatened workers and a tire of a worker's car was punctured. The
threats and the incidents enunerated above are the kind that would
reasonably tend to coerce enpl oyees.

As in Westwood, the threats and incidents were very close
to the time of the election and recurred (were rejuvenated) during
the voting itself when small groups of union supporters continuously
canpai gned anong voters standing in line to vote am dst threats of
calling the INS or of enployees losing their jobs if they did not
vote for the Union. Al though there was no evidence that the threats
of physical beatings were repeated by the strikers during the
canpai gning at the voting site, the workers standing in |ine who

heard the threats of INS raids or

13/But see Bl ue Island Newspaper Printing, Inc. (1985) 273
NLRB No. 208 [118 LRRVI 1245] . )

147N though the | HE credited Bill Ito's testinony that he was not
real |y concerned about his physical safety during the incident,
Ito's subjective reactionis irrelevant to a determnation as to
whet her Vasquez ' actions woul d reasonably tend to coerce the 50
enpl oyees who witnessed the incident or those who may have heard about
it. (See Triple E Produce Corp., supra, 35 Gl . 3d 42.)

11 ALRB No. 36 15.



job loss were not likely to forget that these sane threats were
acconpani ed previously by threats of beatings nade by the strikers
j ust days before.

The threats of physical beatings and calling the INSin
this case were not trivial, lightly taken, anbi guous, or outside the
abilities of the speakers to carry out, factors which the NLRB or
federal courts of appeal s have considered in not finding statenents

coercive. 2/

Nor can the threats in this case be considered
noncoer ci ve on the basis that they are comron | anguage or

expressi ons of tenper which enpl oyees can eval uate as parti sanship.
(See NLRBv. Bostik, supra, 517 F.2d 971; Gnens-Qrning H bergl as

Qrp. (1969) 179 NNRB219 [ 69 LRRM1288].) (Central, to these

cases is the isolated nature of incidents and/or the |ack of any
serious viol ence acconpanying the statenents. In this case, the
threats were w despread, directed at a large portion of the voting unit
(i .e., nonstrikers), repeatedly nade, acconpani ed by sone acts of
force, arid nade during the tine workers were waiting inline to
vote, all wth the purpose of coercing workers to join the strike or,
on the day of the el ection, to vote for the Uhion.

Several ALRB cases dealing with strike m sconduct prior

to an election" are distinguishable. In A & D Christopher Ranch,

§’(ATR Wre and Cable (1983) 267 NLRB 204 [114 LRRM1006] ;
Arerican Wol esalers, Inc. (1975) 218 NLRB 292 [ 89 LRRM1352]; UWhban
Tel ephone Corp. (1972) 196 NNRB 23 [ 79 LRRM1625]; NRBv. Bostik
(6th Cir. 1975) 517 F.2d 971 [ 89 LRRM2585]; Tunica Mg. Co.
(1970) 182 NLRB 729 [ 76 LRRM1535]; Beaird Poulan Div. (1980) 247
NLRB 1365 [ 103 LRRM1389]; Central Photocolor, I nc., supra, 195 NRB
839.)

11 ALRB No. 36
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supra, 7 ALRB No. 31 (overruled on other grounds, (1st Cir .,
Div. 3, (1985) AD20605) an incident in which a wonan threw a garlic
head at a | abor contractor in a field was found to be de mnims
where the picketing was ot herwi se a peaceful plea for support.
Anot her incident in which strikers bl ocked the entrance to a

| abor canp in order to prevent nonstrikers fromworking was
unacconpani ed by threats or violence. In the instant case, the
incidents and threats were not isolated or peaceful. J. oerti,
Inc. (1984) 10 ALRB No. 50 is simlarly distinguishable in that
strikers entering olive fields were generally peaceful and

nont hr eat eni ng, and | adders were shaken nerely to get workers'

attention rather than to threaten them

In Joseph Qubser Co. , supra, 7 ALRB No. 33, afield

rushing incident occurred three weeks before the el ection. Drt
clods were thrown, the general nmanager was hit by a worker with a
flag, and a tractor driver suffered a cut next to his eye froma
thrown rock, necessitating 11 stitches. ly nine workers were
working at the tine of the incident and there was no conpetent

evi dence that the incident became w dely known to ot her enpl oyees.
The Board hel d, inter alia, that the | evel of violence was isolated

and renmote fromthe election. See also Exeter Packers, Inc. (1983)

9 ALRB No. 76 (field rushing incidents 3 weeks before the el ection,
acconpani ed by thrown rocks, dirt clods, and tonatoes, were renote).
Unli ke Qubser, the strikers' threats and m sconduct here occurred
within days of the election and were directed at a | arge group of
nonst ri ki ng enpl oyees.

QG her ALRB cases have held that field rushing incidents

17.
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generally directed towards nonstriki ng enpl oyees where obj ects such
as garlic, tomatoes, dirt clods, and/or rocks have been thrown, have
not created an at nosphere of fear or coercion under the specific

circunstances of those cases. See \essey Foods, Inc. (1982) 8 ALRB

No. 28; Exeter Packers, Inc ., supra, 9 ARB No. 76; Frudden

Enterprises, | nc., supra, 7 ALRB No. 22. However, in two of those

cases (Vessey Foods, and Exeter Packers), the |HE or Board focused

upon the fact that the strike activity occurred prior to the union
being called in, and in all three cases, the m sconduct was hel d not
to be related to the voting process and therefore not to have had
any coercive inpact upon the enpl oyees' free choice of
representative. This latter conclusion is based upon the reasoning

in Hckory Springs Mg. Co. (1978) 239 NRB64.1[ 99 LRRM1715]

that, in order to set aside an el ection, statenents or conduct nust
not only be coercive, but also nust be related to the el ection so as
to have a probabl e effect on the enpl oyees' actions at the polls.
This reasoning was rej ected by the NLRB in Hone Industrial D sposal

Service (1983) 266 NLRB 100 [ 112 LRRM1257]. Athough in the

latter decision, the threat was nade by a union official, the NNRB' s
reasoning in that case applies here. Threats nade in the context of
a strike that is not yet related to a union organizing drive do not

| ose their coercive character as threats nerely because the nature of
t he enpl oyees' concerted activity changes into a union canpai gn. As
the Court of Appeals stated in H ckory Springs Mnufacturing Co. V.
N.RB (5th Gr. 1981) 645 F 2d 506, 510:

TIHTTTETEErrrr
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Men judge what others will do on given occasions by their

prior actions and, less reliably, doubtless, by their

statenents about their intended future actions. So they

assess what kind of folk they are dealing with and how

those folk are likely to react if crossed. Even the

inplicit threat of a club or pistol on the hip, wthout

nmore, may be sufficient to influence significantly the

conduct of those who are cast in conpany wth the bearer.

In short, we reject the viewthat such pervasive threats

of violence as these can be said, in effect as a natter of

| aw, not to have created a coercive atnosphere

sufficient to contamnate the el ection because they were

nerely conditional ones.

In this case, although the Wnion had no presence at Ito &

Sons at the tinme the strikers engaged in the field msconduct, the
threats to beat up nonstrikers or call the INS neverthel ess were
aimed at coercing nonstrikers to join the strike. Shortly after the
threats were nade these sane strikers becane the support group behi nd
the union canpaign. Indeed, the strike served as the basis for an
expedi ted 48-hour el ection. It would be unreasonabl e to believe that
the intimdation resulting fromthe strikers' threats woul d change
or lessen nerely because the objective of the strike changed within
the short span of a few days from seeking a pay increase to voting
for a union representative (which would negoti ate the same pay

increase). (See also dervo Banco, I nc., supra 211 NRB578.)

In any event, to the extent that Exeter Packers, Vessey

Foods, or Frudden Enterprises woul d stand for the proposition that

rock throwing or threats of beatings directed at a |arge portion of
the work force near the tine of the election is mninal violence
insufficient to establish an atnosphere of fear or coercion, we

rej ect such proposition. It is clear that threats

19.
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of physical beatings are aggravated m sconduct that reasonably tend
to be coercive. Were, as here, the threats are w despread,
repeatedly nade, directed at a |arge portion of the work force, and
acconpani ed by acts of violence, an at nosphere of coercion has been
est abl i shed.

A final issue concerns whether the threats to call INS

were coercive. In Takara International, Inc. (1977) 3 ALRB No. 24,

UFWadherents threatened to call the INSif the union |ost the
election. A though no raids had occurred in the nmonth precedi ng the
threats, 30 to 40 percent of the work force was undocurented. Wen
runors of the threat spread throughout the work force, other UFW
supporters attenpted to reassure the undocunented workers that they
woul d not be reported. The Board found persuasive the NLRB' s

decision in Mke Yurosek & Sons (1976) 225 NLRB 148 [ 92 LRRM

1535], in which the national board stated that simlar threats by
uni on adherents were not so aggravated in character as to justify
setting aside the election. After noting that union supporters in
that case tried to reassure the undocunented workers, the NLRB stated
that "illegal aliens naturally experience sone fear of detection
and deportation as a consequence of their unauthorized presence in the
U.S., and we doubt that the threats and runors herein,
considering their source, so exacerbated these fears as to render
any illegal alien enployee i ncapabl e of exercising a free choice in
the el ection.”

FHEEErrrrrrrrr

FHEEErrrrrrrrr
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(225 NLRB at 150.) % The Board in Takara International, Inc.

acknow edged that threats of deportation are highly destructive and
not to be condoned. However the threats were not part of a union
policy to threaten workers, no raids had occurred w thin the nonth,
and there was no canpaign of fear. The Board stated that
unfortunately undocunented workers always live in fear but no
showi ng had been nmade that their fears were worsened by the
threats.1”

V& are not persuaded by the logic of the NLRB in M ke

Yurosek & Sons, Inc., supra, 225 NLRB 148, or our Board's simlar

reasoning in Takara International, Inc., supra, 3 ALRB No. 24, that

such threats have | ess coercive effect on undocunented workers
because they already live in fear of deportation. However, in this
case, even though there was a | ack of evidence concerni ng how many

wor kers were undocunented,l@ the threats

18/ The NLRB di stingui shed its decision in Wstside Hospital
(1975) 218 NLRB 96 [ 89 LRRM 1273] where it set aside an el ection
because a uni on organi zer, rather than union supporters, threatened
to deﬁort a Mexi can worker who was the chief spokesperson for 16
cowor kers.

17 See al so Kawano, Inc. (1977) 3 ALRB No. 25 (raids occurred
frequently; for enployees, "deportation was a fact of i fe, "™ and the
I NS needed no assi stance identifying undocunented wor kers) .

Conpar e Menber Johnson's dissent in Takara International that the
threat of deportation strikes at the heart of an undocumented
worker's liberty and economc security: "I1f anillegal is led to
believe that he could | essen his chances of deportation by voting
for a particular party, it is not unreasonable to expect he woul d do
so."

18/ \Wthout any estimate or evidence as to how much of the work
force is undocunmented, it is difficult to determ ne whether the
threats to call the INS had a coercive effect upon the workers in
the field or those waiting in line to vote. (See

(fn. 18 cont. on p. 22.)
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to call the INS were continually made in conjunction wth threats of
physi cal beatings. It is therefore apparent that when the threats
regarding the INS and job |oss were made at the voting site, the

wor kers who heard such threats woul d continue to associ ate those
threats with the previously stated threats of physical beatings.
Since the INS threats were made in connection w th canpaigning for
the union while workers were waiting to vote, we find the INS
threats, in this context, to be coercive and, when consi dered

cunmul atively with the other m sconduct, grounds for setting aside the

el ection. ¥/

CROER

By authority of Labor Code sections 1160.3 and 1156. 3, the
Agricul tural Labor Relations Board hereby orders that the conplaint
inthis matter is hereby disnmissed inits entirety, that the

certification issued in T. Ito & Sons Farns (1983)

(fn. 18 cont. )

J. Qverti, Inc. (1984.) 10 ARB No. 50, IHED at p. 142.) In this
case, there was testinony fromw tnesses that the INS raided during
the week before the strike began. Testinmony from workers established
that when the INS arrived at the field, "some" (unspecified nunber)
of workers ran and "some" (unspecified nunber) were apprehended.

19" Member Henning characterizes our Decision as an "ivory tower"
approach to strike elections. That termwould be appropriate only if
we were wlling, as Menber Henning would have us be, to tolerate
threats of physical beatings and calling the Inmgration and
Nat ural i zation Service, and only if we were willing to overl ook the
coercive nature of such threats and their inconsistency with a basic
purpose of the Act, i . e. , that elections be conducted in an
at nosphere free of fear and coercion.

22.
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9 ALRB No. 56 is hereby vacated, and that the Petition for

Certification in this matter is hereby disnissed. 2

Cat ed: Decenber 23, 1985

JYRL JAMES- MASSENGALE, Chai r per son

JON P. McCARTHY, Menber

JORCGE CARRI LLG Menber

20/ Menber Henning, in dissent, questions the professional
accountability of two nenbers in the majority because we today join
in setting aside the election when previously we either joined or
failed to dissent to the certification of the UFW Regardl ess of
what our positions were in the underlying representation case, the
fact remains that we now do not believe that the election was
conducted in an atnosphere that was free fromfear and coercion
The reasons for our change in position are irrelevant to the
question of whether our present position is correct, the basis for
the latter being anply explained in our Decision. It is
unnecessary for us to engage in a discussion of our deliberative
process in order to justify our present views. Furthernore, we
decline to put nore enphasis, as Menmber Henning does, on achieving
a sense of finality in our Decisions than is put upon our primary
goal of ensuring that enployees vote in an atnosphere free of fear
and coercion. (Cf. J. R Norton (1979) 26 Cal.3d 1.)

23.
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MEMBER WALDI E, Di ssenti ng:
| regret the majority's decision to adopt Subzero Freezer

Co. Inc. (1984) 271 NNRB No. 7 [116 LRRM1281]. As | stated earlier

this year in ny dissent in Adanek & Dessert, Inc. (1985) 11 ALRB No.

8, this recent NLRB case should not be adopted without careful
reasoning and a full understanding of its ramfications. The mgjority
provi des neither, and | remain unconvinced that we shoul d adopt it.

In its worst scenario, Subzero allows for identical Board
menbers to re-exam ne the same record, with no new evi dence what soever,
and come to a different conclusion, reversing their earlier decision.
That is precisely what has happened here, w thout any expl anation
what soever as to why the record today |ooks different than it didin
1983.

Nor am| conforted by the majority's inference that Subzero
Is but alimted exception to a still to be followed rul e agai nst

relitigation of election issues in a ULP proceeding. |If
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t he exception can be used, as here, to justify a different conclusion
by the same Board nenbers, the door is ajar for full entry and
reconsi derati on by new Board nenbers, who nay al so concl ude that an
enpl oyer is being required "t o bargain with a union that has not
attained the status of majority representation froma free and fair

el ection.” (Subzero, supra, slip. op. at p. 3.) Therulewll be

swal | oned by the exception, as shoul d becone evident in the nonths
ahead.

By adopting Subzero, the majority |engthens further the
post-el ection period of uncertainty regarding certification and
partially negates the progressive intent of the legislature in
adopting section 1156. 3 of the Agricultural Labor Relations Act
(Act), to prevent the delays in election objection resolution that

have so plagued the NLRB. (See Boire v. Geyhound Corp. (1964.) 375

U.S. 478 [quoting H. R. Rep. No. 972, 74th Cons., 1st Sess. 5] ;
Raley's Inc. v. NRB(9th Cir. 1984.) 725 F 2d 1204, 1207 [ 115 LRRV

2933]; Weiler, Promses to Keep: Security Wrkers' R ghts to Sel f

Qgani zation Lhder the NNRA (1983) 96 Harv.L.Rev. 1795, 1769-1803.)

Abandoni ng the policy against relitigation wi Il |, naturally, encourage
enpl oyers to ignore this Board's certification decision and
relitigate the issues yet again, and to do so with virtually no
concern that nakewhole will be awarded against themif they are
unsuccessful. After today's decision, can it ever be argued that an
enpl oyer is "unreasonable” in attenpting to change the Board's
collective mnd, even when it sinply reargues the same record before
the same nenbers? It is bad policy to abandon the nonrelitigation

rule; it is bad lawto virtually elimnate a
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statutory remedy in these cases.
This case is also noteworthy for the zeal with which the

CGeneral Counsel, both in his conplaint and in his brief before this
Board, defends the Respondent while attacking the Charging Party as
wel | as his own enpl oyees. For exanple, paragraph 10( c) of his
conplaint "al |l eges, " in part:

oo inlight of the tenuous, superficial, hasty and

bi ased manner in which the determnation of this issue

was nade by the board agents, which resulted in an

expedited election, thus critically denying the

enpl oyer any time or reasonabl e opportunity to

canpai gn agai nst the Petitioner, it is indeed not

unreasonabl e for the enployer to questi on and oppose

the Board' s resolution of this objection.
And paragraph 11 "al | eges, " in part:

. CGeneral Counsel was unable to find evidence or |aw

to justify or support the inclusion of an allegation -

of or prayer for nmakewhol e. The General Counsel

believes there is insufficient evidence to enable him

to make a prinma facie finding that respondent is in

ot her than good faith in refusing to bargain wth

Petitioner.... Therefore General Counsel not only

does not include within this conplaint an allegation

of or prayer for makewhole, but will actively oppose

any request for and/or a finding or inposition of

makewhol e herei n.
Conti nuing to chanpi on Respondent's cause here, the General Counsel
argues in his brief to the Board that his own inexcusable delay in
investigating the charge should relieve Respondent of makewhol e.

One is tenpted to wonder if the General Counsel has any

under standing of his duty to the Charging Party and his responsi bi -
lities as a prosecutor. The increasing disenchantnment of farm
workers with the prospects of obtaining relief for violations of the

Act fromthis admnistrati on woul d seemto have consi derabl e
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subst ance judgi ng fromthe General Counsel's aggressive representa-
tion of the interest of the Respondent in this case.

Dat ed: Decenber 23, 1985

JEROVE R WALDI E, Menber
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MEMBER HENNI NG D ssenti ng:

Today, the majority of this Board sabot ages one purpose and
policy of the Agricultural Labor Relations Act (ALRA), to bring a
sense of stability to agricultural |abor relations by pronoting
collective bargaining. Wile giving lip service to the well-settled
principle that in the absence of newy di scovered or previously
unavai | abl e evi dence, a respondent nay not relitigate issues that
were or could have been litigated in a prior representati on proceedi ng

(see Pittsburgh Gass Co. v. NLRB (1941) 313 U. S. 14.6, 162), the

naj ority proceeds to create a broad exception to this clear proscription.

" The majority's nyopic approach in this case will serve only to

pronmote instability and

'As discussed bel ow, the mpjority relies on Subzero Freezer Co.,
Inc. (1984) 271 NLRB No. 7 [116 LRRM 1281] as authority for its
sweepi ng change in past practice and precedent. However, the
Nat i onal Labor Rel ations Board (NLRB or national board) continues
to adhere to this principle even after its decision in Subzero,
supra. (See D ckerson Florida, Inc. (1984) 272 NRB No. 4 [117
LRRM1195] . )

11 ALRB No. 36 28.



uncertainty and to shatter the hopes and aspirations of farnworkers
who, having waited years for the Board to certify their freely el ected
col l ective bargaining representative, are today deprived of
representation. Those enpl oyees cannot, in the foreseeable future,
have their representative bargain with their enpl oyer concerning their
wages, hours and other terns and conditions of enploynent, a right
guarant eed themby the ALRA

The majority's decision is premsed on "the exception”

established in Subzero Freezer Co., 1Inc., supra, 271 NNRB No. 7.

However, nowhere in its decision does the majority explai n what

the "exception"” is. In Subzero, supra, the NLRB vacated its

previous certification and dismssed a conplaint alleging a refusal

to bargain.?

The dismssal was based on the dissenting position

of two nenbers in the certification case who concl uded that an

at nosphere of fear and coercion rendered a fair election inpossible.
Menber Zimrerman filed a strong di ssent expressing his concern that
stability inlawand finality in litigation should not be sacrificed
nerely because of a change in the conposition of the Board.

The gl aring differences between Subzero, supra,

271 NLRB No. 7, and the instant case cannot be nasked behi nd the
majority's casual reference to the Subzero "exception.” Inthe
Instant case, two nenbers of the new majority participated in this

Board's representati on Decision, but were probably not

2/ The case cane before the national board by way of a Mtion for
Summary Judgenent. Section 10282 of the NLRB s Casehandl i ng Manual
establ 1shes this procedure for technical refusal to bargain cases
where no factual issues warranting a hearing exi st.
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concer ned enough about conduct conpl ai ned of by Respondent to file a
dissent. Unlike the Subzero case, no dissent was filed in the
representation Decision in this natter. And yet, nenbers of this
Board today decide to relitigate el ection issues and reconsider the

under | yi ng representation case which they thensel ves concl usi vel y

deci ded over two years ago. Such an action is indefensible. It
cannot be supported by w sdomor even | ogic. The facts of the case
have not changed. The |aw has not changed. Wth the exception of one
Board nenber, the conposition of the Board has not changed. Yet, ny
col | eagues now concl ude that the el ecti on was conducted in an
at nosphere of fear and coercion. A reversal of Board precedent
occasi oned by a change in the conposition of the Board can be expected
and the resulting degree of instability in Board | aw nust be properly
tolerated. However, it is not too much to expect some degree of
prof essi onal accountability by menbers of this Board so that our
deci si ons, especially those certifying a bargaining representative,
exhibit a sense of finality.

Aside fromthe "policy" reasons for distinguishing the
i nstant case from Subzero, several factual distinctions are al so
noteworthy. In this case, the workers overwhel mngly voted for union
representation by a vote of 212 to 121. This is in sharp contrast to
Subzero where the nargin of victory was a mere 2 votes (36 to 34).
In addition, it is undisputed that the alleged threats in the instant

case were rmade by enpl oyees wel | before any union
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i nvol verrent in the organi zational drive.?

This was not the case in
Subzer o. Final ly, we cannot ignore the special procedure for strike
el ections enbodied in the ALRA By the very nature of strike
situations, tenpers and enotions run hi gh and words becone heat ed.

The majority's ideal of achieving a pristine el ection canpaign is
admrabl e but not achievable. It reflects an "ivory tower" approach
to strike elections which effectively rewites the ALRA and w ||
result in the setting aside of an inordi nate nunber of elections. The
Legi sl ature chose to establish an expedited el ection procedure in
strike situations as a neans of quickly noving the parties fromthat
potentially volatile condition to the bargaining table. This

| egi sl ative decision shoul d be honored, not ignored or second-guessed.

For all the foregoing reasons, | dissent.?

Dat ed: . Decenber 23, 1985

PATR &K W HENNL NG Menber

3'Wiile the majority acknow edges that nisconduct of nonparties
is given less weight than that of parties, it nonethel ess appears
to attribute retroactive agency status to the uni on supporters.

471 unconditional |y condemn threats of viol ence and bel i eve
t hat enpl oyees shoul d exercise their right to vote for or agai nst
uni on representation in an atnosphere free of fear and/or coercion.
| strongly encourage ny coll eagues to closely scrutinize allegations
of threats and violence in representati on cases. However, | firmy
bel i eve that that review nust be undertaken before we certify the
union and not years later in an unfair |abor practice proceeding. Ve
need not conprom se our concerns for untainted el ections and for
achieving a sense of finality and stability in our Decisions, as both
are of equal inport. Both concerns can and shoul d be accommodat ed.
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CASE SUMVARY

T. 1 TO & SONS FARMS 11 ALRB No. 36
Case No. 83-CE-200EC

INT. Ito & Sons Farns (1983) 9 ALRB No. 56, the Board di smssed al |
of Respondent's objections to the election and certified the Wnited
Farm Wrkers of Arverica, AFL-A O ( UFW as the excl usive bargai ni ng
representative of Respondent’'s enpl oyees. After the UFWrequested
Respondent to meet and bargain, Respondent refused to do so in order
to seek court reviewof the validity of the UFW s certification.

The parties stipulated to the essential facts and submtted this case
directly to the Board.

The Board, in its review, noted that although both the NLRB and ALRB
generally prohibit the relitigation of representation issues in a
techni cal refusal -to-bargai n proceedi ng, an exception exi sts where
the underlying el ection was conducted I n an at nosphere of fear or
coercion. Inthis case, the Board reviewed the facts and concl uded
that the underlying election was in fact conducted in such an

at nosphere of fear and coercion. The Board found that during the
days precedi ng the el ection, striking enpl oyees threatened | arge
groups of enpl oyees with physical beatings and calling the
Immgration and Naturalization Service (| NS); the threats were
acconpani ed by acts of physical force (strikers held rocks in their
hands whil e nmaking threats, bl ocked vans carrying workers out of the
fields, and punctured the tires of one of the nonstrikers; in
addition, one striker swng a stick at the general nanager in front of
a large nunber of workers); and, during the el ection, groups of

uni on supporters who were continual ly canpai gni ng anong wor kers
waiting inline, threatened themwth job loss or calling the INSif
they did not support the union. The Board concl uded that such

m sconduct, even though engaged in by only workers or union
supporters, rather than by the union or its agents, constituted
aggravat ed m sconduct, and was grounds to set aside the election.

D ssenting Qi ni ons

Menber WAl die dissents. In his view, this Decision erodes the
statute's intention to pronptly resolve el ection issues, frustrates
workers' attenpts to achi eve the begi nnings of a ' bargai ni ng
relationship with their enployer, and virtually elimnates the
statutory provision of makewhol e in such refusals to bargain.

Menber Henni ng vigorously dissents fromthe najority's Decision to
adopt the NLRB' s Subzero decision and again reviewthe nmerits of
Respondent's el ecti on objections. He believes the Board shoul d
carefully scrutinize allegations of threats or violence when it is
review ng the representation case, and not years later in the course
of review ng an unfair |abor practice proceeding. Menber Henning
faults the majority for failing to accord a sense
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of finality to the Board's Decisions and for depriving
Respondent's workers of the right to union representation which
this same Board awarded themtwo years ago.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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